United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


SEPTEMBER TERM 1970 
DOCKET NO. 24350 


JOHN MAGAFAN, 
Petitioner, 


-against- 


IMMIGRATION AND NATURALIZATION SERVICE, 
Respondent. 


| PETITION FOR REVIEW OF AN ORDER OF 
THE BOARD OF IMMIGRATION APPEALS 


MILTON C. GELENIAN 
Attorney for Petitioner 
1776 K Street, N.W. 


Washington, D.C. 
Telephone: 202-293-7200 


United States Court of Appeals 


for the District of Columbia Circuit 


ELMER FRIED, Of Counsel 
515 Madison Avenue FILED oct 15 1970 


New York, New York 10022 
aclseus 


Telephone: 212-688-8555 
THE DICK BAILEY PRINTING SERVICE Telephone: (212) 447-6358 


| 
| 
-1A- | 
| 
i 


INDEX TO APPENDIX 
| 
| 


Oral Decision of the Special 
Inquiry Officer eee ewe were ccc ecw cc ccna! 


Opinion and Order of the Board : 


of Immigration Appeals Seles olaleie wicleiaiefeie ieee “iejoiioin in 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 


. 


Vrile: A18 730 921 ~ Baltimore, Maryland 


In The Matter Of 
JOHN (IOANNIS) MAGAFAN IN DEPORTATION PROCEEDINGS 


' 
Respondent 
* 
? 


CHARGE: I & N Act - Section 241(a)(2), TRWOV, remained longer 
APPLICATION: Termination of proceedings; adjustment under Section 
245; waiver of visa; nunc pro tunc change of status 
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ORAL DECISION OF THE SPECIAL INQUIRY OFFICER ENTERED SEPTEMBER 
» 1969 


The respondent is a 44-year-old married male, native and citizen 
of Greece, who entered the United States at New York, New York, 

on or about October 20, 1968, and was admitted as a transit with- 
out visa. He was authorized to remain in the United States until 
“October 21, 1968, and this is evidenced by exhibit 5 in the re- 
cord. He has remained in the United States after October 21, 1968, 
without authority of the Immigration and Naturalization Service. 
“The order to) show cause was amended in allegations 4 and 5, so 
that the dates in those allegations, October 30, were amended to 
‘read October 21. This amendment was made at the hearing. I find 


that deportability in the case has been established. Deportabili- 


ty has not been conceded by counsel. Counsel's contention is 

that an application for adjustment of status under Section 245, 

which had beeri submitted to the District Director, and was reiject- 
« ed by the District Director, should have been adjudicated by the 


x District Director and that if that had, in fact, occurred the re- 


5 spondent would not now be in an unlawful Status. The heart of the 
issue in this case is the question whether a person admitted as 
a transit without visa is eligible for adjustment of status under 
Section 245. Respondent, through counsel, has made a number of 
motions and requests, including a motion to terminate proceedings. 


He has submitted an application for adjustment of status under 


Section 245; he has submitted an application for a waiver of visa 
and for a nunc pro tunc change of status from transit without visa; 
he has urged that the respondent be considered as having been pa- 
roled into the United States. The contentions of counsel may 

have merit; one or more of these contentions ae have merit, but 
at this time I am bound by the interim decision of the Board of 
Immigration Appeals in Matter of Davis, 10 TaN 441. In effect, 
should I accept any of counsel's contentions, I would be over- 
ruling this interim decision. This I do not have the power to 

' do. It is possible that counsel may be able to persuade the Board 


” of Immigration Appeals that it should overrule Matter of Davis. 


The Board, of course, has the power to overrule its own prior 


~ decision. I do not. I will therefore not discuss in detail the 


a 
‘various motions made by counsel.. They are set forth fully in 


Fe record and I am sure counsel will urge them effectively 

ae appeal. In the alternative, respondent has requested the 
privilege of voluntary departure. He has established eligi- 
bility under the statute and the regulations for that relief 

dnd I will grant it as a matter of administrative discretion, I 
note that the respondent has his parents, two brothers and two 
deters, all of whom are United States citizens and all of whom 
are residing in the United States. His wife is here as a visitor. 
Inere are no relatives outside the United States. I am entering 
an order at this time, therefore, denying adjustment of status 
under Section 245; all the concomitant motions and requests 
miade by counsel in connection with that request for adjustment 


inder Section 245 are also denied. 


§RveER: It is ordered that in lieu of an order of deportation the 


#espondent be granted voluntary departure, without expense to 


the Government, on or before October 10, 1969, or any extension 


beyond that date that may be granted by the District Director and 


under such conditions that the District Director shall direct. 


IT IS FURTHER ORDERED that if the respondent fails to depart 
when and as required the privilege of voluntary departure shall 
be withdrawn without further notice or proceedings and the fol- 
lowing order shall thereupon become immediately effective: the 
respondent shall be deported from the United States to Greece 
on the charge contained in the order to show cause. 


Herman L. Bookford 
Special Inquiry Officer 
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CHARGES : 


Order: Section 241(a)(2), I&N Act (8 U.S.C. 
1251 (a) (2) - Transit without 
a visa ~ remained longer 


Lodged: None 


APPLICATION: Termination of proceedings ; adjustment 
under section 245; waiver of visa; nunc 
pro tunc change of status from transit 
without visa to visitor without visa; 
in the alternative, voluntary departure 


The respondent, a native and citizen of Greece, has been found 
deportable under the provisions of section 241(a) (2) of the Immi- 
gration and Nationality Act, in that, after admission as a trans- 
it without visa, he has rometied in the United States for a 
longer time than permitted. He appeals from an order entered by 
special inquiry officer on September 10, 1969 granting him the 
privilege of voluntary departure in lieu of deportation with an 


| 
alternate order of deportation in the event he fails to depart 


A18 730 921 


when and as required. Exceptions have been taken to the find- 
ing of deportability (p. 3). 

The respondent, a married male alien, 44 years of age, last 

entered the United States through the port of New York on or 
bout October 20, 1968. He was admitted as a transit without 
visa and authorized to remain in the United States until October 
21, 1968 (Ex. 5). He has remained in the United States subse- 
quent to October 21, 1968 without authority and is deportable 

as charged in the Order to Show Cause. 

There is evidence of record that the respondent filed an 
application for an adjustment of status under section 245 of 
the Act with the District Director at Baltimore, Maryland on 
January 20, 1969 (Ex. 4). The application was rejected by the 
District Director on April 18, 1969 on the ground that the 
respondent was precluded from applying for adjustment of status 
by the provisions of 8 C.F.R. 214.2(c)(1) (Exs. 2 and 3). The 
application for adjustment of status was again renewed during 
the hearing accorded the respondent on September 10, 1969 (pp. 


§ and 10). The special inquiry officer denied the application 


yelying on this Board's decision in Matter of Davis, 10 IGN Dec. 
é 


441 “BIA 1964). We held in Matter of Davis (supre) that an alien 
who enters the United States as a transit without visa is pre- 
cluded from adjusting his status by the provisions of 8 C.F.R. 
214.2(c) (1). 1/ 


TER. reads in pertinent part: € privi- 


A18 730 921 


Counsel maintains that our decision in Matter of Davis 
should be overruled. Counsel argues that this Board errs in 
failing to distinguish between a condition of ladmission as set 
forth in 8 C.F.R. 214.2(c)(1) and eligibility under section 245. 
He reasons that every nonimmigrant alien enters under certain 
conditions and makes implicit promises without being barred 

” £rom eligibility under section 245. He points to the fact that 
a nonimmigrant tourist is admitted under the condition that he 
will depart when his visit or any extension thereof ends, or 
when he abandons his authorized nonimmigrant status (8 C.F.R. 
-214.1(a). It is counsel's position that if a breach of promise 
by a tourist, that he will depart, does not result in ineligi- 


bility, why should the breach of promise by a transit without 


| 
visa, that he will not apply under section 245, result in ineli- 


gibility? 

We reject the argument advanced by counsel in support of his 
position. Section 245 of the Act provides the Attorney General 
with the discretion to adjust the status of an alien nonimmigrant, 
» other than an alien crewman and a native of the Western Hemisphere 
# including adjacent islands, "under such regulations as he may 


tprescribe." The Attorney General, pursuant to this authority, 


has promulgated a regulation which in effect precludes a non- 


lege of transit without a visa may be au thorized only 


under the conditions . . . that the alien will not 
apply for extension of temporary stay or for adjust- 
ment of status under section 245 of the,;Act ..." 


Al8 730 921 


| 
immigrant transit without visa from establishing his eligi- 
bility for adjustment of status under section 245 of the Act 
‘because he cannot apply for the benefits thereof (8 C.F.R. 214.2 
. 
(c)(1)). The regulation has the force and effect of law. 
Furthermore, section 214 (a) of the Act specifically provides 
"The admission to the United States of any alien as a non- 
immigrant shall be for such time and under such conditions as 
| 
the Attorney General may by regulations prescribe." (Emphasis 
3 
supplied.) Under the statute the Attorney General has ample 
authority to authorize the entry of a nonimmigrant transit 
without visa on the condition that the transit alien will not 
apply for adjustment of status under section 245 of the Act. 
The argument advanced by counsel in this proceeding was 
before the court in Tomasello v. Rogers, 306 F. Supp. 705 
| 
(S.D.N.Y. 1969). The court held (306 F. Supp. at 711): 
| 
The Attorney General . . . in his discretion, 
pursuant to specific statutory authority to re- 
gulate the admission of aliens as non-immigrants 
- - - has conditioned the grant of this privilege 
so that aliens accorded transit without visa 
status are precluded from applying for adjustment 
of their status. Having accepted the benefits of 


transit without visa status, the (alien) is now 
bound by the applicable conditions. 


: The respondent during the course of the hearing moved 

for a waiver of nonimmigrant visa requirements pursuant to 
section 212(d)(3) of the Immigration and Nationality Act and 
the nunc pro tunc admission of the respondent as a visitor - 
for pleasure under section 101(a) (15) (D) of the Act (p. 13). 
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| 
STATEMENT OF THE ISSUES PRESENTED 
| 
I. | 
May an alien, in transit without | visa, who was 
. | 
inspected and admitted into the United States, adjust his 
status to permanent residence pursuant to Section 245 of 
| 
the Immigration & Nationality Act, 8 U.S.C.1255? 
| 
| 
Ir. | 
: | 
Does a Special Inquiry Officer Or the Board of 


| 
Immigration Appeals have jurisdiction or authority to waive 


. aps - | 
possession of a visitor's visa nunc pro tunc? 


This case has never been before the Court under 


the same or similar title. 


REFERENCES TO RULINGS 


This is a proceeding to review a final order of 


the Board of Immigration Appeals, Washington, D.C. filed 


tt 


May 12, 1970, found on Page 5A of the Appendix, affirming 


2Qe at ee ge?) >= 4 


an order of a Special Inquiry Officer filed September 10, 


1969, found on Page 2A of the Appendix. 


STATEMENT OF THE CASE 

This appeal is taken from the order of the Special 
Inquiry Officer which denied the petitioner's application 
for adjustment of status under Section 245 of the Immigra- 
tion and Nationality Act, 8 U.S.C. 1255, not as a matter 
of discretion, but as a matter of law, holding him ineligible 
because he had been admitted to the United States in transit 
without a visa. The appeal is also from that portion of 


the order which held the Special Inquiry Officer, and the 


Board to be without jurisdiction of petitioner's application 


for nunc pro tunc waiver of a visitor's visa; which waiver, 


if granted, would have eliminated the basis for petitioner's 


i ee ee 


claimed ineligibility for adjustment of status. 


The decision with respect to eligibility under 
Section 245, 8 U.S.C. 1255, was based on 8 C.F.R. 214.2(c) (1), 
which states that: 
| "The privilege of transit without a visa 
may be authorized only under the conditions 


that the alien ... will not apply for adjust- 
ment of status under Section 245 of the Act..." 


and the basis for the denial of the petitioner's applica- 
tion for nunc pro tunc waiver of a visitor's visa was 


8 C.F.R. 212.1(i), which states: 


"All district directors ... and all officers 

in charge of Service Offices outside the 
United States are authorized to) act upon 
recommendations made by U.S. Consular Officers 
or by officers of the Visa Office, Department 
of State, pursuant to the provisions of 22 
C-F.R. 41.7 for waiver of visa and passport 
requirements, under the provisions of Section 
212(d) (4) (a) of the Act ..." 


The petitioner's three basic Conceneions on this 
appeal are: (a) that the Board erred in its) interpretation 
of 8 C.F.R. 214.2(c)(1) so as to bar eligibility for con- 
sideration of an adjustment of status application, (b) that 
if the Board has correctly interpreted that regulation, then 
the regulation is void as an attempt to abridge a right con- 


ferred by statute, and (c) that the Special |Inquiry Officer 


and the Board have jurisdiction to waive, nunc pro tunc, 

the visa requirements for petitioner's admission to the 

United States as a temporary visitor under Section 101 (a) (15) (B) 
of the Act, 8 U.S.C. 1101(a) (15) (B), and thus had jurisdic- 
tion to cure the ineligibility which the Board found by 

virtue of 8 C.F.R. 214.2(c) (1). | 

| 
STATEMENT OF FACTS 
John Magafan is the only non-citizen member of a 


family well-established in the United States, He arrived 


| 
| 
in New York from Greece on October 20, SEES He was not at 


: arse : ious 
in possession of a visa, nor did he need one, since his pur* 


pose in entering the United States was re transfer to a 


connecting flight to Miami, Florida, where he was scheduled 


to meet the ship S/S Diana, which would take him out of 
the country -- a fairly common situation in which a 
passenger is admitted in transit (Section 101(a) (15) (c) 
of the Act, 8 U.S.c. 1101(a) (15) (c) under a waiver of 
nonimmigrant visa (Section 212(d) (4) (c) of the Act, 


8 U.S.C. 1182(d) (4) (Cc). 


The airplane was late in arriving in New York, 
and as a result, he missed his connecting flight. Upon 
arrival, Mr. Magafan was inspected, his passport withheld, 
and hewis told to proceed to the Olympic Airlines Office 
to arrange an alternate connecting flight. His American 
brothers were at the Airport, and they told Mr. Magafan 
that his mother was severely ill. Overwhelmed by concern 
and remorse, he left the Airlines Office and rushed to 
his mother's side. On January 20, 1969, Mr. Magafan filed 
an application with the District Director at Baltimore, 
Maryland, for adjustment of status under Section 245 of the 
Immigration & Nationality Act, 8 U.S.C. 1255. It was 
summarily denied, and his application fee was returned. 

The denial was based on 8 C.F.R. 214.2(c) (1) (the same 
rationale used by the Board of Immigration Appeals). A 
deportation proceeding was commenced, and a hearing accorded 


him on September 10, 1969, during which he renewed his 


application for adjustment of status, as authorized in 


8 C.F.R. 242.17. The Special Inquiry Officer denied the 


i a | 
application, relying on the Board of Immigration Appeals 
| 


decision in Matter of Davis, 10 IgN Dec. 441. Mr. 
Magafan then appealed to the Board of Immigration Appeals 
which affirmed the Special Inquiry Officer's decision, 


refusing to reconsider Matter of Davis. 


POINT I. 


SECTION 245 OF THE IMMIGRATION AND NATIONALITY ACT 
8 U.S.C. 1255 PERMITS AN ALIEN ENTERING THE UNITED 
STATES IN TRANSIT WITHOUT VISA, TO APPLY FOR ADJUST- 
MENT OF HIS STATUS TO THAT OF A PERMANENT RESIDENT 


| 

Section 245(a) permits any alien (other than 
a crewman) who was inspected, and admitted, or paroled 
into the United States, to apply for adjustment of his 
status to that of a permanent resident. Section 245 (c) 
excludes from this privilege, aliens who are natives of 
the Western Hemisphere. Thus, the Section makes clear 
that there are only three classes of aliens who are not 
eligible to adjust status under Section 245: (1) aliens 
who are not inspected and admitted, or paroled into the 
United States (in short, those who made clandestine entries 
and evaded inspection altogether), (2) aliens who, although 
inspected, had the status of crewmen (a class of alien who 
had created special enforcement problems for the Immigration 
& Naturalization Service), and (3) natives of the Western 


Hemisphere (as to whom special problems had also caused 


Congress to bar them from this relief). | 


| Aliens, such as the Petitioner herein, who 
were admitted in transit, whether with or without a 
waiver of the visa requirement, but who were inspected 
and admitted, are certainly not mentioned by Congress 
as one of the barred classes. Since statutes should be 
interpreted as they normally read, it hardly seems 
necessary to argue that transits were intended by 
Congress to be eligible to adjust status under Section 245. 
Indeed, the Government at no point argues that Section 245 


can be read as barring this petitioner from eligibility. 


The government instead argues that a regulation, 8 C.F.R. 


214.2(c) (1) bars petitioner's eligibility. Since it is 
hornbook law that a regulation cannot modify or amend a 
Statute, but can only interpret it consistent with 
Congressional intent, it becomes relevant to review briefly 


the Congressional history of this Section. 


|\Congress formulated the language of Section 245 
on four different occasions. Its initial phraseology, 
in 1952 (66 Stat. 163(Legislative History in 2 U.S. Cong. 
News (1952) pp. 1718-1719)) limited the privilege to 
aliens who had: (a) been lawfully admitted as nonimmigrants 
and (b) who, at the time of applying, had been maintaining 
their lawful nonimmigrant status. In that form of phraseology, 
alien crewmen were eligible under Section 245, and so were 
natives of the Western Hemisphere -- only natives of 


adjacent islands and contiguous territory were barred. 


In 1958, the Section was liberalized, by allowing 
aliens who, after a lawful nonimmigrant entry, had violated 


status and had ceased to maintain their nonimmigrant status 


(72 Stat. 699) (Legislative History at 2 U.S. Cong. News 
(1958), pp. 3698-3699)). In 1960, to deal with an increas- 


ingly vexing problem of deserting crewmen, and, at the request 


of the Immigration & Naturalization Service, Congress amended 
| 

the law to bar alien crewmen from eligibility to adjust status 

(74 Stat. 504). In 1965, to deal with the problem created 


by the increasing number of South Americans who were coming 
to the United States with tourist visas, and then promptly 
applying to adjust status under Section 245, Congress further 


limited Section 245 by making ineligible, natives of the 


Western Hemisphere (79 Stat. 918). 


In connection with the 1960 amendment, the House 
Committee on the Judiciary said (2 U.S. Cong. News (1960) 


pp. 3147)): 
| 


"under the proposed amendment to Section 245 (a) 
the procedure for the adjustment of the immigra- 
tion status of aliens to that of aliens lawfully 
admitted for permanent residence would be 
broadened so as to include all aliiens (other 
than alien crewmen) who have been inspected and 
admitted, or who have been paroled into the 
United States, thereby providing considerably 
more flexibility in the administration of the 
law”. 

| 


If, after all of the foregoing, the Government 
would still contend that Congress simply did not express 


itself adequately in Section 245, but nevertheless must have 


- 8 - 


intended to exclude transits from eligibility, one need 
only turn to Section 248 of the Act, 8 U.S.C. 1258. In 
that section, Congress enacted a provision for change 
of status from one nonimmigrant classification to 
another nonimmigrant classification; and just as in 
Section 245, Congress expressly excluded certain classes 
of aliens from eligibility. With respect to transits, 
Congress in Section 248 explicitly excluded them from 
eligibility (the transits are those classified under 
para.15(c) of Section 101(a) of the Act, 8 U.S.C. 1101 
(a) (15) (C)). 


Similarly, in Section 238(d) of the Act, 8 
U.S.C. 1228(d), Congress explicitly barred from eligibility 
under Section 248, those aliens who were admitted in 
immediate and continuous transit through the United States 
destined to foreign countries. In the face of Congress' 
demonstrated ability to write explicit language to bar 
transits of all kinds (with and without visas) from 
eligibility to adjust to nonimmigrant status under Section 248, 


it is absurd to find that Congress was so poverty stricken 


in language as! to be unable to write the same restrictions 


into Section 245 -- if Congress had intended to bar transits 


under Section 245. 


What the Board of Immigration Appeals has done 


is to rewrite Section 245 under the basic administrative 


proposition that the administrators can always write 

better law than Congress -- a proposition which, whatever 
its general truthfulness, certainly is not the state of 

the law. An administrative ruling which is contrary to 

a Statute is clearly void; and it is not legally permissible 


for an administrative agency to deny a privilege which 


Congress has granted. 


The Government in this case, does not go so far 


as to say that Section 245 actually does include an eligibility 


bar against the petitioner. It finds the bar to exist in 

the language of 8 C.F.R. 214.2(c) (1) which aeeeenion the 
admission of a transit without visa on the condition that 

the alien not apply for adjustment of status under Section 245. 
From the fact that the regulation sets up such a condition, 

the Board of Immigration Appeals draws the legal conclusion 


that the alien is barred under Section 245.) Leaping over 


the legal question as to how it is possible} for a regulation 
to deny a privilege which the Congress has granted, the 
preliminary problem is that the Board's conclusion was not 


logically drawn from the language of the regulation. Title 8 
of the Code of Federal Regulations is keyed; to the equivalent 
sections of the Statute. Had the regulations actually 


intended to bar transits without visas from| eligibility 


under Section 245, the regulations would presumably have 
been written articulately enough to have stated so speci- 
fically; and such language would have been found in 


- 10 - 


8 C.F.R. 245.1. It is absolutely remarkable that although 

8 C.F.R. 245.1 specifically enumerates a list of persons 

not eligible to adjust status under Section 245, not a 

single word is to be found in this regulation which purports 
to bar transits with or without visas. 8 C.F.R. 245.1, 

under the title "Eiigibility" lists the following ineligi- 
bles: (1)! Aliens who arrived as crewmen; (2) aliens who 
were not admitted, or paroled following inspection by an 
immigration officer; (3) natives of any country of the Western 
Hemisphere, or of an adjacent island; (4) refugees unless 
also qualified under a different provision of law; (5) ex- 
change aliens,unless compliance with the foreign residence 
requirements have been complied with or waived; (6) foreign 
government’ officials and treaty aliens unless they have filed 


a waiver of privileges inherent in their status;(7) immediate 


relatives or preference aliens unless they are the beneficiaries 


of valid unexpired visa petitions; (8)non-preference aliens 
who are not exempted from Labor Certification requirements 
unless a Labor Certification has been issued, or the alien 


is within one of the excepted classes. 


One can search Part 245 of the Regulations and 
never find! a word indicating that transits without visas 
are ineligible. Surely, the writer of regulations who is 
attempting to second-guess Congressional intent by supplying 


what he thinks Congress shauld have written but did not, 
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should be sufficiently precise in his terminology to 


remedy Congress" omission. 
| 


Yet, the Government can only point to 8 C.F.R. 
214.2(c) (1), as its justification for the inference that 
a transit without a visa is not eligible. In the absence 
of specific language in the regulations creating ineligibility, 


coupled with the absence in the statute of any language 
creating ineligibility, there is no basis whatever for the 
Board's decision that a transit without visa is ineligible 
under Section 245. Can any meaning then be imputed to the 
language of 8 C.F.R. 214.2(c) (1)? Yes, it can be. A transit 
without visa admitted on condition that he not apply, violates 
a condition of his admission if he does apply -- and the 
penalty for that violation is the transit privilege,which 


| 
might be a very valuable privilege to him, can then be with- 


drawn and the alien deported from the United States. It is 


not only transits without visas who are admitted on condition. 
8 C.F.R. 214.1(a) sets up conditions for the admission of 
“every known immigrant alien applicant for admission". One 
of the conditions is that every such applicant - 


“,...agree that he will abide by all the terms 
and conditions of his admission..." 


Yet, the Board of Immigration Appeals has never held that an 
| 

alien visitor, or student, or treaty-trader, etc., who 
| 

violates a condition of admission is thereby precluded from 


applying under Section 245. 
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All that the regulation (8 C.F.R. 214.2(c) (1)) 
does is set’ up an additional condition for the admission 
of transits without visas, the additional condition being 
— implied agreement that he will not apply to adjust status 
under Section 245. But, his violation of that condition 
cannot have any greater effect of his statutory right under 
Section 245, than the violation by him, or by any non- 
immigrant alien, of any of the other numerous conditions 


of admission. 


i 
| And, the only penalty which has ever been applied 
id 


“for violation of a condition of admission is the termination 
of the status originally accorded the alien upon entry, and 
gthe institution of deportation proceedings against him. We 
 SEEIES that’ the regulation can be read consistently with 

the statute, and be upheld only by interpreting it as 
i meaning that an alien admitted in transit without a visa, 
who files an application to adjust status under Section 245, 
may have his transit privilege terminated, and be subject 

to deportation proceedings by virtue of his filing that 


application. 


But, that application must be considered, and 
discretion must be exercised. Congress directed this in 
explicit terms under Section 245. The Attorney General, in 
the exercise of discretion, may certainly take into account 
that the transit violated a condition of his admission, 
just as he may take the same fact into account with respect 
to students, tourists, etc., who violate the terms, or 


conditions of their admission. He may deem such violation 
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as sufficient ground to deny the application for permanent 
residence. But, before he can reach the decision as to 
whether the application should be granted or denied, he 
must consider each case on its merits. It is very clear 


that there might well be applicants, who entered as 


transits without visas, whose equities are|/much more urgent 
and compelling than the cases of aliens who enter as students 
or as tourists. A blanket regulation of the type which 


the Board applies in this case constitutes, not an exercise 


to exercise discretion at all. This is in| violation of 


the statutory command. 


of the Attorney General's discretion, but a flat refusal 
| 
| 


Without extending this argument unduly, we refer 

briefly to some authority on the subject. In U.S. Vv. 

Esperdy, 188 F.Supp. 491 (1960), the Immigration and 

Naturalization Service by regulation, decreed that alien 
crewmen were not eligible for the privilege of political 
asylum under Section 243(h) of the Act, 8 U.S.C. 1253 (h). 
In holding that this regulation exceeded the power of the 
Attorney General, and was a denial of a right accorded to 


the alien by statute, Judge McMahon said: 
"The question at this stage of the case is not 
whether relators claim for asylum should be 
granted or refused, but whether he is entitled 
to be heard. An alien's opportunity to remain 
in the United States is a privilege which Congress 
may grant. It has seen fit to extend an opportunity 
to win that privilege to any alien within our country 
if the facts developed on a hearing convince the 
Attorney General that he will be subject to 
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"physical persecution if deported. This is not 
a matter of favor but of right. It therefore 
does not lie within the discretion of an immigra- 
tion official, however well intentioned, to 
withhold the right to be heard from any alien 
eligible for relief under Section 243(h), and its 
implemented regulations 8 C.F.R. 243.3(b). In 
denying that right here, the immigration officer 
was wielding a power he did not possess. This 
was plain error of law subject to judicial review." 


Nor is the Immigration & Naturalization Service the only 
administrative agency which creates regulations to enforce 
policies beyond that which Congress has laid out in its 
legislation. The Selective Service System provided by 
regulation that draft delinquents are to be inducted out 

of turn as a penalty, or enforcement measure; but while 

this regulation might indeed make good sense from an en- 
forcement ipoint of view, the Supreme Court found that it was 
simply not authorized by the Congress, and that the Selective 
Service System was writing regulations in excess of its 
authority to do so, and in violation of statute. Gutknecht 


v. U.S., 396 U.S. 295 (1969). 


That the Attorney General, in exercising discretion, 
must examine the facts of each case, and not set up classes 
of persons who are willy-nilly barred, regardless of the 
merits of their particular cases, is recognized in the lead- 


ing treatise on this subject; 2 Gordon & Rosenfield, 


Immigration Law & Procedure, Section 8.15,. Pages 8-298, 
citing James v. Shaughnessy, 202 F.2d 519 (2nd Cir. 1953), 


(cert. denied 345 U.S. 969). McGrath v. Khristensen, 


340 U.S. 162, (1950); Brownell v. Gutnayer, 94 U.S.App. DC 90, 
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212 E.2d 462 (1954); Dessalernos v. Savoretti, 356 U.S. 
———————SE reese 


269 (1958); Tibke v. U.S. Immigration & Naturalization 
Service, 335 F.2d 42 (2d Cir. 1964). In Tibke v. U.S. 
Immigration & Naturalization Service, the Court said speci- 
fically that "aliens" within Section 245, 8 U.S.C. 1255, 
means all aliens, except crewmen, and they set aside a class 
refusal of adjustment under Section 245, of persons pre- 
viously admitted as immigrants, but who had become deportable. 
In short, the Courts have found that che Attorney General 
acts unlawfully by precluding individual consideration which 
Congress intended, by establishing classes as to whom 
denials would automatically be made. (Mastrapasqua v. 


Shaughnessy, 180 F.2nd 492 (2d Cir. 1950); Fong v. Brownell, 
94 U.S. App. DC 323, 215 F.2d 683 (1954) 


One other point must be made,which is against the 


argument that the Petitioner "waived" his statutory right 


to file under Section 245, by accepting admission as a 


: 
transit without visa on the condition expressed in the regula- 
| 
| 


tion (8 C.F.R. 214.2(c)(1)), that he not) apply under Section 


245. It is a basic principle of law that a statutory right 
may only be relinquished voluntarily, and there cannot be 

a voluntary relinquishment unless the right is known to exist, 
and the alien intends to relinquish it. ‘There is no evidence 
on the record that this alien was ever advised that he might 
have a right under Section 245, at the time he landed in the 


| 
United States; and certainly, no evidence that he was told 
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that by accepting the transit privilege, he would be volun- 


tarily waiving that right; and finally, from the known 
conditions prevailing at airports of entry, with their 
enormous workloads, and lack of interpretive facilities, 
one may assume that no attempt was made to obtain a volun- 
tary relinquishment. It is certainly true that if ineligi- 
bility under Section 245 is to depend upon the concept of 
voluntary relinquishment in exchange for the transit privi- 
lege, there would have to be a specific finding with a 
knowing and intentional waiver of the Section 245 right; 
(Bachman v. United States, 327 F.2d 415 (9th Cir. 1964); 

In Re Baud, 299 F.Supp. 565 (DC W.Va. 1969). In the 


instant case, there has been no such finding. 


POINT II 


THE SPECIAL INQUIRY OFFICER, AND THE 
BOARD OF IMMIGRATION APPEALS HAD 
AUTHORITY TO WAIVE POSSESSION OF A 
VISITOR'S VISA, AND TO HAVE ADMITTED 
PETITIONER IN THAT STATUS NUNC PRO TUNC. 


The petitioner's request for a nunc pro tunc 


os Gest a 


waiver of a visitor's visa was an attempt to obtain a status 
which would have made him eligible for adjustment of that 
status under Section 245, 8 U.S.C. 1255. If this request 
had been granted, and he had been deemed admitted, as a 
visitor (as distinguished from his actual status as transit 
without visa) no question of his eligibility to adjust 


status under Section 245 would remain. The denial of this 


request was not made in the exercise of discretion, but 
was predicated solely upon a lack of jurisdiction, or power 
to consider the request. The Board, in affirming the 
Special Inquiry Officer's renunciation of authority, cited 
no precedent. The view was taken that only District 
Directors of the Immigration & Naturalization had this 
power pursuant to 8 C.F.R. 212.1(i). Wholly inconsistent 
with this abdication of authority, nowerer! is the Board's 
decision in the Matter of Estrada-Morena, 11 I & N Decision 


249, in which the Board held that the passport requirement 


of. Section 212(a) (20), 8 U.S.C. 1182 (a) (20), of the 


Immigration & Nationality Act was properly) waived nunc pro 
tune by the Special Inquiry Officer in Gepontacion proceed- 
ings. 8 C.F.R. 212.1(i) delegates to Distbict Directors 
the power to waive both visa requirements, and passport 
requirements. It is simply not consistent for the Board to 
hold that the delegation to District Directors in that 
regulation did not bar the Special Inquiry Officer from 


| 
waiving the passport requirement , and yet did bar the 


Special Inquiry Officer from waiving the Wap requirement. 

If a Special Inquiry Officer can waive one, he necessarily 

has jurisdiction to waive the other; if he has no jurisdic- 
tion to waive one, he cannot have jurisdiction to waive 


the other. 


In Matter of Estrada-Morena, the Board relied 


on that part of 8 C.F.R. 242.17(d) which reads: 
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"Nothing contained herein is intended to 
foreclose the respondent from applying 
for any benefit, or privilege, which he 
believes himself eligible to receive in 
proceedings under this part". 


If this regulation constitutes a grant of power 
to enable a hearing official to grant an application 


to waive a passport, perforce it constitutes a grant of 


eee Get aa we 


power to waive a visa. The Special Inquiry Officers, 

and the Board of Immigration Appeals have never held them- 
selves powerless in exclusion proceedings to waive 
possession of a visa (Matter of Millard, 11 I & N Dec. 175; 
Matter of Riva, All 239 287). There is no basis in any 
statute or regulation which grants them more power in the 


one situation than in the other. 


Additionally, it is almost a cliche in immigra- 
tion practice that the Board of Immigration Appeals -- if 
not Special Inquiry Officers -- has all the powers of the 


Attorney General in passing on cases within its jurisdic- 


tion (1 Gordon & Rosenfield, Immigration Law and Procedure, 


Section 1.10(c); 8 C.F.R. 3.1(d)(1)). The power of the 
District Director to grant the waiver is merely a delega- 

tion of power from the Commissioner of Immigration & 
Naturalization, who in turn derived his authority from the 
Attorney General by delegation. The Board of Immigration 
Appeals, deriving its power directly from the Attorney General, 
has at least coordinate, or concurrent powers with District 


Directors, so that whichever delegatee has the case before 
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him has the authority to decide it. It is therefore 
correct that District Directors have authority to grant 


passport and visa waivers in cases pending before them; 


but it is equally correct that the Board of Immigration 
Appeals has at least equal authority in aoe pending 
before it. i 

| 
Had the Special Inquiry Officer and had the 


Board considered the equities of the situation, the waiver 
might well have been granted. We will never know how 
discretion would have been exercised, since there was no 
attempt to exercise it. This Court should remand the 
proceeding with directions to the Board of Immigration 
Appeals to exercise its authority. If the authority 

is exercised in favor of the alien, he would then be 
eligible to adjust status under Section 245, even if 
transits without visas were held not to be eligible. 


CONCLUSION 


THE ORDER OF THE BOARD OF IMMIGRATION APPEALS 
SHOULD BE REVERSED WITH DRECTION THAT) THE 
SPECIAL INQUIRY OFFICER CONSIDER ALL THE MERITS 
OF THE PETITIONER'S APPLICATIONS FOR ADJUSTMENT 
OF STATUS TO THAT OF A RESIDENT UNDER SECTION 
245 OF THE ACT, AND HAVE NUNC PRO TUNC WAIVER 
OF THE VISA REQUIREMENT. 


20 (ADDENDUM) 


ADJUSTMENT OF STATUS OF NONIMMIGRANT TO THAT 
OF PERSON ADMITTED FOR PERMANENT RESIDENCE; 
RECORD; NATIVES OF CONTIGUOUS COUNTRY OR ADJACENT ISLAND 
Section 245, 8 U.S.C. 1255: 
"“(a) The status of an alien, other than an alien crewman, 

who was inspected and admitted or paroled into the United States 
may be adjusted by the Attorney General, in his discretion and 
under such regulations as he may prescribe, to that of an 
alien lawfully admitted for permanent residence if (1) the alien 


makes an application for such adjustment, (2) the alien is 


chigibie to receive an immigrant visa and is admissible to the 


Uhited States for permanent residence, and (3) an immigrant 
visa is immediately available to him at the time his application 
is approved. 
RERAKRERRERREKRRERRRARERRRREEKRRERRERRERRERRERRERRERRERRERR 
"(c) The provisions of this Section shall not be applicable 
to any alien who is a native of any country of the Western 
Hemisphere or of any adjacent island named in section 101 (b) 


(5) .” 
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| 
ENTRY THROUGH OR FROM FOREIGN CONTIGUOUS TERRI- 
TORY AND ADJACENT ISLANDS; LANDING STATIONS 


Section 238(d), 8 U.S.C. 1228: i 
"“(d) The Attorney General shall have power to enter 
into contracts including bonding agreements with 
transportation lines to guarantee the ——. through the 
United States in immediate and continuous transit of 
aliens destined to foreign countries. Notwithstanding 


any other provision of this Act, such aliens may not 


have their classification changed under section 248. 


EERE EREEKERKEREREREREEREREREKEEEEEEEEREERERKEKKEKKKEE 


CHANGE OF NONIMMIGRANT CLASSIFICATION 

Section 248, 8 U.S.C. 1258: | 
"The Attorney General may, under such conditions as 
he may prescribe, authorize a change from any non- 
immigrant classification to any other nonimmigrant 
classification in the case of any alien lawfully admitted 
to the United States as a nonimmigrant who is continuing 
to maintain that status, except an alien classified as 
a nonimmigrant under paragraph (15) (D) of section 101 (a), 
or an alien classified as a nonimmigrant under paragraph 
(15) (C) or (3) of section 101(a) unless he applies to 


have his classification changed from a classification 


under paragraph (15)(C) or (J) toa classification under 


paragraph (15) (A) or (15) (G) of section 101(a)." 


22 (ADDENDUM) 


8 C.F.R. 214.2(c)(1): 


", . . The privilege of transit without visa may be author- 


ized only under the conditions . . . that the alien will not 
apply for extension of temporary stay or for adjustment of 


Status under section 245 of the Act ae 


23 (ADDENDUM) 


8 CFR - PART 245--ADJUSTMENT OF STATUS TO THAT OF 
PERSON ADMITTED FOR PERMANENT RESIDENCE 


245.1 Eligibility--(a) General. “An alien who 

on arrival in the United States was serving in any 
Capacity on board a vessel or aircraft, or was des- 
tined to join a vessel or aircraft in the United 
States to serve in any capacity thereon, or was not 
admitted or paroled following inspection by an im- 
migration officer is not eligible for the benefits 
of section 245 of the Act. An alien who is a na- 
tive of any country of the Western | Hemisphere or of 
any adjacent island named in Section 101(b) (5) of 
the Act is not eligible for the benefits of section 
245 of the Act. An alien who has been allocated an 
immigrant visa number and who entered the United 
States conditionally pursuant to section 203 (a) (7) 


| 
of the Act, is not eligible for the benefits of 


section 245 of the Act unless he qualifies as an 
immediate relative pursuant to section 201(b) of 
the Act on the basis of a visa petition approved in 
his behalf or as a special immigrant within the 
meaning of section 101(a) (27) of the Act. 

(b) Exchange aliens. Pursuant to) section 212 (e) 
of the Act, an alien who has or has! had the status 


of an exchange alien or of a nonimmigrant under 


section 101(a) (15) (J) of the Act is not eligible 


24 (ADDENDUM) 


8 CFR PART 245 (Cont'd.) 


"for the benefits of section 245 of the Act, section 
13 of the Act of September 11, 1957, or section 1 


of the Act of November 2, 1966, unless he has com- 


plied with the foreign-residence requirements of 


section 212(e) of the Act or has been granted a 


waiver thereof. 


(c) Officials and treaty aliens. An alien who 


has a nonimmigrant status under paragraph (15) (A), 
(15) (E), or (15) (G) of section 101(a) of the Act, 
or hes an occupational status which would, if he 
were seeking admission to the United States, en- 
title him to a nonimmigrant status under any of such 
paragraphs of section 101(a) of the Act is not 
eligible for the benefits of section 245 of the 
Act, section 13 of the Act of September 11, 1957, 
or section 1 of the Act of November 2, 1966, unless 
he first executes and submits with his application 
the written waiver required by section 247(b) of 
the Act and Part 247 of this chapter. A member of 
the immediate family of an alien having status un- 
der section 101(a) (15) (A) or (G) of the Act, anda 
spouge or child of an alien having status under 
section 101(a) (15) (E) of the Act may apply for 


adjustment of status only if such member, spouse, or 
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8 CFR PART 245 (Cont'd) 


"child executes the written waiver required by sec- 


tion 247(b) of the ACt, irrespective of whether the 


principal alien also applies for adjustment and ex- 


ecutes such waiver. 


(ad) Immediate relatives under Section 201(b) and 
preference aliens under section 203 (a) (1) through 


203(a) (7). An applicant who claims immediate rela- 
tive status under section 201(b) or preference sta- 


tus under section 203(a) (1) through 203(a) (6) of 
the Act is not eligible for the benefits of section 
245 of the Act unless he is the beneficiary of a 
valid unexpired visa petition filed lin accordance 
with Part 204 of this chapter and approved to ac— 
cord him such status. An alien enol claims prefer- 
ence status under the proviso to section 203 (a) (7) 
of the Act is not eligible for the Henefits of sec- 
tion 245 of the Act and as provided in Sec.245.4, 


unless the district director has approved the alien's 
\ 
| 


Application for Classification as a iRefugee under 
the Proviso to Section 203(a) (7), Immigration and 
Nationality Act. 


(e) Non-preference aliens. An applicant who is 


a nonpreference alien seeking adjustment of status 


\ 
for the purpose of engaging in gainful employment 


in the United States, and who is not exempted under 


| 
. | 
Sec 212.8(b) of this chapter from _ labor cerfification 


26 (ADDENDUM) 


8 CFR PART 245 (Cont'd) 


“requirement of section 212(a) (14) of the Act, 


is ineligible for the benefits of section 245 of 
the Act unless an individual labor certification is 
issued by the Secretary of Labor or his designated 
representative, or unless the applicant establishes 
that he is within Schedules A or C-~Precertifica- 


tion List, 29 CFR Part 60." 


United States Court of Apseais 


| for the District ot Cotumaia Circuit 
| 


UNITED STATES: COURT OF APPEALS . 
FOR THE DISTRICT OF COLUMBIA FILED FEB 1 6 197] 


Nasthane (Ar atbans 


JOHN MAGAPAN, 

Petitioner, i Docket No. 
_~against- : 24350 
IMMIGRATION AND NATURALIZATION SERVICE 


Respondent. 


John Magafan hereby petitions the Court, based upon the 
attached memorandum, for a rehearing of this case. in which it 
was ordered and adjudged by this Court, on February 3, 1967, 
that the order of the Board of Immigration Appeals be affirmed. 


Petitioner Suggests that such a rehearing ‘be held en banc. 


se ie ieee: 

Signed: Fpl room EN SG ne “ 
Milton C. Gelenian "Lon oe: 
Attorney for Petitioner 
1776 K Street N.wW. 

Washington,' D. C. 
Phone —- 202-293- -7200 


BY: 


ea Nt el 
ELMER FRIED, OF COUNSEL 
515 Madison! Avenue : 
New York, New York 10022 
Phone — 212-688-8555 © 


R4NDUM IN SUPPORT OF PETITION FOR REHEARING AND SUGGESTION 


: OF REHEARING EN’ BANC 
= 


Gn February 3, 1971, The United States Court of Appeals 
for the District of Columbia filed its judgment-in the instant 
case.» The decision was PER CURIAM referring to the decision 
thé Second Circuit Fook Hong Mak v. Immigration and Naturalization 


Service, 2 Cir., F.2d (Docket No. 54237, decided November 24, 1970) ° 
Retitioner respectfully requests that in relying on the 
Fook Hong Mak opinion the Court has failed to deal with a 


significant issue raised in the instant case but not considered in- 


3 
Fook Hong Mak v.: Immigration and Naturalization Service and that 


the Cfurt in Fook Hong Mak reached an erroneous conclusion as a 
y 
% 

matter of law. 
. 


Ele A CONDITION OF ADMISSION veA BAR TO ELIGIBILITY 

whe opinion of the Court in the instant case does not deal 
with the distinction between a regulation which establishes in- 
eligiility for adjustment of status and a regulation which 
prescribes a condition of admission into the United States. 
8 C.FIR. Section 245.1 designates eight classes as ineligible 
for the benefits of adjustment of status. Among these classes 
are Clewman, natives of countries of the Western Hemisphere or 
adjactnt Islands, refugees, exchange aliens who have not complied 
with the foreign residency requirement, foreign government officials 
and tkeaty traders, immediate relatives or preference aliens who 
do nok have valid.visa petitions, non-preference aliens who have 
not met the labor certification requirements or were exempted from 


* 


them,’ and aliens who were not admitted or paroled following inspection. 


the, United States in 


regulation, 8 C.F.R. 214.2(c) (1) 


states that as a condition of admission into the United States 


> 


MREEESSS a condit 
2 establi 
for adjustment of stati 
of admission is only Sees the alien 
trafisit without visa. No provision in either the Act or the 
Co¢2 of Federal Regulations provides that such an alien is in- 


of Section 245. 


provides that the designated classes are not 


enefits of Section 245 of the Act. BREESE 


applying for the benefits of Section 245 as a condition of 


admission, but transits are not rendered ineligitle for the benefits 


| . 
of “Section 245. The distinction is important. Bizens who violated 


conditions of admission are penalized by the termination of the 


lawful status in which they entered the United States. If the 
alien fails to comply with this condition of admission, he may 
Soe the lawful status in which he was admitted and as a consequence, 
be \deportable from the United States. “The non.icor pliance with 
this condition of admission should be regarded similarly to non— 


observance of conditions of admission of other t ypes prescribed for 


other classes of aliens. The penalty is the alien forfeits his 


lawful non-immigrant status and becomes subject to deportation 


proceedings. Thus, when an alien in transit without a visa files 
| 


fog adjustment of status under Section 245, he may have his transit 
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status terminated and may be deported from the United States. 
The application for adjustment of status should Still be 

* considered on its merits. As a matter of discretion, the 

Attorney General may take into account the violation of the 


condition of admission, just as he presently considers failure 


" 


“to apply with the conditions of admission in the case of a visitor 
‘or Student unlawfully working or many other such Situations. He 
may deem such a violation sufficent to deny the application from 
jbermanent residence. Whether or not he could deny applications 
filed by all transits as a class under the theory that this 

pould be an appropriate exercise of discretion is not the point 

in this case. The Immigration and Naturalization Service did not 
accept jurisdiction and adjudicate the petitioner's application and 
then deny the requested relief. The Immigration and Naturalization 
Service summarily rejected the application, returning it and the 
required filing fee, pursuant tO 8 C.F.R. 214.2 (c) (1). 


7 The decision of the Second Circuit in Fook Hong Mak fails 


fo make this distinction. In fact, the decision fails to raise 


the issue. The regulation is treated as though it were an 
enumerated category under the regulations for Section 245 and, 
consequently, a ground of ineligibility for the benefits of 
Section 245, 

The Attorney General originally requested that Congress 
place the category of crewmen within Section 245 of the Act, thus, 
barring their eligibility to apply for adjustment of status. 


The Attorney General did not, at that time, take it upon himself 


. 


place crewmen within the regulations un 


- oo a x i a 
classes for w adjustment of status would be barred, 


gress and request that aliens in transit 


= 


barred from adjustment of status withinithe Immigration 


laced within the explicit catageories of 
= 


ationality Act. If both classes do, in fact, present 
| 


milar patterns of abuse which justify similar treatment, aa 


indeed interesting that they are not handled in n the same 


way under the law. Section 214 prescribes conditions of 


it 
| 
admission. If the Attorney General sought to = 
’ 


rather than establish a condition of SESE 


perculiar that he place the Senta S ransits wit 


regulations to Section 214 and not within the Secies classes 


encompassed within the regulations under Section 


245. The 

Attorney General should not now be permitted to interpret the 
. | 

regulations in'a manner inconsistant with the language of the 


: E - 
regulation. In the instant case, the regulations have been 


applied as though aliens in transit without visa! were ineligible 


for the benefits of adjustment of status. It -has not been 

interpretered as a condition of admission. In ignoring this 
| . . 
distinction, the Attorney General is seeking to do indirectly 


what he did not do directly. 
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TIPE DECT 
eS te 


the book Davis, Discretionary Justice: 
general proposition that were 
ary power without mean- 
ministrators should fill.the 
soon as practicable. Further, 
cognizant of their own limitation, choose to delegate 
broad discretionary power without meaningful guides. 


4 Eowever, the history cf the statutory evolution and development 


a 
° 


o£, Section 245 of the immigration and Naturalization Act clearly 
demonstrates an exercise of tight control by Congress over the 
detailed policies and provisions of this Section 
Congress carefully set forth the classes of persons not 
ible for adjustment of status. Congress formulated the language 
of; Section 245 on four different occasions. At first (1952) 
fee natives of adjacent islands and contiguous territories were 
barred (66 Stat. 163). In 1958, the section was broadened to 
permit aliens who entered the United States lawfully and failed 
to maintain valid non-immigrant status to adjust status, 
(72 Stat. 699).. Deserting crewmen were barred from adjustment of 
status by the amendment of 1960 (74 Stat. 504), and natives of 


3 . 
£ > “ 
tha Western Hemisphere were barred from adjustment of status by 


5 - esti : 
the amendment of 1965, with the exception of refugees from Western 


Hemisphere countries. (79 Stat. 918). 


4 


. 


! 
| 
| 
| 
| 
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ma tested a desir 


transit similarly to crewmen = some respects 
other esnee Section 248 prowanes that 
non-immigrants 1 one uae 
mother with certai lons|. This sect 
| 
tes the exception: - an alien classified as a non-immigrant 


ection 101 (a) (15) (D) (crewm en), 101 (a) (15) (c) transit), 
(exchange visitor) are barred from 


a transit or an exch ange visitor can appl 


come @ non-immigrant under Section (ce) (a) (15) (6). However, the 


tions do not apply to the crewmen. 
| 


Section 238(d) provides that not withst tanding any other pro- 


the Act, transits may not change non-immigrant classification. 


| 
ior to April, 1969, the Committee on the Judiciary of the 


zie 


oz Representatives had a : ith in th heir internal rules 
| 


jure (Rule 6) which barred aliens who are crewmen, stowaways, 


transit from an automatic Stay of deportation during the yendancy 
| 
2n€ private bill once reports have been requested. In April, 1969, 


tudents, exchange visitors and visitors were added to the category 


of aliens to whom this provision applied. 


g this brief ‘summary of Congressional activity oe regard to 


transits clearly shows that Congress intended to designate the manner 

in wh nich transits would be treated under the eee and Nationality 
: ; | 

Act. -The detailed policies were decided by Congress , not delegated 


to the Attorney General. “Thus, to conclude that the genera language 


of Section 214 (a)., author tZing the Attorney General to prescribe 


| 
in the admission of aliens, constitutes; a broad grant of 


onary power is to disregard the entire ‘context of the Act. 
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setting the predicate for his book, Professor Davis differ- 
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or 
eave little orn 
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the restriction upon 
last type. When Professor 
grants of discretion, , 
st two types. 
Tre portions of Professor Davis' book cited in Judge Priendly's 
n specifically refer to situations in which there has been 
delegation of discretionary power and a need to confin 
through agency action. No one could maintain 
that excessive discretionary Lorik as been delegated to the 
Bttorndy General with regard transits or, for that matter, other 
the Immigration and Naturalization Bet. 
Judge Friendly, at 542, rejects the argument that because: two 
exceptions ar ‘forth in Section 245, Congress intended to prevent 
any other class for similar treatment, which would 
General to the exercise of discretion solely on 
a case-py-case basis. However, Judge Friendly fails to distinguish 
betweem aliens in transit without visas'which have been closely 


scrutinized by Congress, and all other groups. Whether a group 


4 “ : 
could hf&ve potentialities or actualities of abuse so similar to those 


manifest by the two classes designated in Section 245 that promulgation 
of a regulation barring such persons from adjustment of status would 
be -within the ambit of the Attorney General's power is not in issue. 


With regard to transits, Congress has ably displayed a knowledge of 


= 
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“Legislative assistance" from the Immigration & 


Congxré 
wai 


were 


£ various descriptions and has chosen 
i Congress had 


orded them as 


crewmen had abused the porivi | Congress would | 
placed transits in 


the treatment of transits, 


ess expressed its judgment as to the restrici 
it considered in depth. 

considered in 

At 541, Judge 


"Tt was reasonable for the Attorney General 
conclude that aliens admitted on so zlecting 
basis were not within the spirit of Sec. 24 
thus could not deserve favorable exercise Ea 
Giscretion, even though they came within the: 
letter. He could properiy have thought also 

that to entertain such applications in any case 
woula encourage aliens to obtain admission under 
the pretense that they were in 'immidiate and 
continuous transit’? and then stay on for years, 
-—--, thereby upse ee the balance of benefit 
ang burden that Congress had envisioned. He 
could have thought further that affording such 
encouragement might create such burdens for 
BESTS tation lines-.that had contracted to assure. 

the departure of such aliens as to make them 
reluctant to do so and in the long run thus impede ' 
the facility of international travel which the 
privilege of transit without visa was intended to 
enhance." 


Whether or not such conclusions by the Attorney General 


would have been justified is unimportant. Congress considered 


elaments similar to those postulated by Judge Friendly in enacting 


legislation, which renders various categories of aliens ineligible 


for the benefits of Section 245, and which excludes transits from 


ibility for change from one non emigrant status to another 


under Section 248. See S. Rep. 748, 89th Cong., ist Sess. at 24 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 24350 
JOHN MAGAFAN, PETITIONER 
Ve 


IMMIGRATION AND NATURALIZATION SERVICE 


PETITION FOR REVIEW OF AN ORDER OF 
THE BOARD OF IMMIGRATION APPEALS 


RESPONDENT'S BRIEF 
AND APPENDIX 


QUESTION PRESENTED 
) Whether the Attorney General, in exercising his statutory respon- 
sibility to set time limits and conditions for admission of nonimmigrants, 
has the authority to limit nonimmigrant transit without visa status by 


making aliens admitted to the United States for that purpose ineligible 


ks adjust their status in the United States to that of an alien admitted 
Bs i 


for permanent residence. 


COUNTERSTATEMENT OF THE CASE 


Petitioner is a forty-five year old married native and citizen of 


Greece. He entered this country on October 20, 1968, at New York, 


| 
New York, as a nonimmigrant alien without a visa in immediate aha 


+ © 2d 6 wees de + 


Ane 
continuous transit through the United States, Section 101(2)(15)(C) of 
ah 


the Immigration and Nationality Act [hereinafter the Act] 8 U.S.C. 


2 
1101(a)(15)(¢) (R. 69). Although he had never worked on a ship (R. 51), 


he was allegedly en route from Greece to Miami, Florida, where he was to 
board a Greek vessel as a seaman (R. 48). Petitioner was to remain in 
this country only until the next day, October 21, 1968, (R. 27, 64). 

Upon arrival at New York, petitioner was met by his brothers in the 
United States and failed to continue to Miami. He claimed he changed his 
mind about departing to meet his boat, because he wanted to see his il! 
mother (R. 50). Petitioner has a long record of unsuccessful. attempts 
for permanent residence (R. 51-56). 

About January 20, 1969, petitioner sought to submit an application 
for adjustment of status to permanent residence pursuant to Section 2k5 of 


the Act, 8 U.S.C. 1255. The District Director refused to adjudicate the 


1/ Section 101(a)(15)(C) provides: 
(a) As used in this Act -- 


(15) |The term "immigrant" means every alien except an alien 
who is within one of the following classes of non- 
immigrant aliens-- 


(C) an alien in immediate and continuous transit through the 
United States, or an alien who qualifies as a person en- 
titled to pass in transit to and from the United Nations 
Headquarters District and foreign countries, under the 

provisions of paragraphs (3), (4), and (5) of section 11 
of the Headquarters Agreement with the United Nations 
(61 Stat. 758); ***, 


2/ (R.) refers to the certified administrative record filed with the 
lerk of this Court. 
»> 
2 eae s wife also entered this country on a temporary basis. 
R. 47-48 


a&oplication because as a transit without visa, petitioner is precluded 


-3- 


by 8 C.F.R. 214.2(c)(1) from applying for that form of relief in the 


United States (R. 28-29, 65). On July 2, 1969, petitioner] was ordered 


e 1 
to show cause why he should not be deported from the United States pur- 


suant to Section 241(a)(2) of the Act, 8 U.S.C. 1251(a) (2), in that he 


had remained in this country longer than authorized without the per- 

| 

mission of the Immigration and Naturalization Service (R. 64). Deporta- 
| 


tion hearings were held in Baltimore, Maryland, on September 10, 1969, 
before a Special Inquiry Officer in which petitioner was represented by 
dhesent counsel (R. 25). At the hearing, petitioner renewed his applica- 


tion for adjustment of status to permanent residence. 


Following the hearing, the Special Inquiry Officer found that 


4 


petitioner had entered the United States as a nonimmigrant without a visa 


for continuous and uninterrupted transit through the country and was de- 


portable for having remained past his authorized departure: date without 


Beeston (R. 22-24). The hearing officer denied his application for 


adjustment to permanent residence on the ground that a transit without 


visa is ineligible for adjustment of status in the United States (R. 23). 
rt itioner was granted voluntary departure in lieu of deportation (R. 2%). 
On May 12, 1970, the Board of Immigration Appeals, in a well 


reasoned opinion, dismissed petitioner's appeal. (R. 2-6). 
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ARGUMENT 


Petitioner's contention that regulations making aliens in the 
United States as nonimmigrants in continuous and uninterrupted transit 
without visas ineligible for adjustment of status to that of an alien 
admitted to the United States for permanent residence under Section 2hs5 of 
the Act, 8U.S.C, 1255, are invalid (Pet. Br. 5-16) is without merit, 

Petitioner's only arrival in the United States came as a result of 
his obtaining authorization to pass through this country as a transit without 
visa. This privilege is granted to aliens who have expressed no intention 
of remaining in the United States as visitors, students, residents, business- 
men, etc, A transit without visa right is granted to an alien who is merely 
traveling to another foreign destination and for one reason or another finds * 
it expedient to pass through cre country. It is a conditional privilege 
developed through regulations. The limitations placed upon this privilege 
are clearly logical and necessary to prevent misuse of transit status that 


cd 


do not deprive petitioner of any legitimate rights, La Franca v. Immigration 


and Naturalization Service, F. 2d (C.A. 2, No. 34190, decided 


October 22, 1970); Tomasello v. Rogers, 306 F. Supp. 705, 710-711 (S.D.N.Y., 


1969); cf., Pilepil v. Immigration and Naturalization Service, 42h F. 2d 6, 
11 (C.A. 10, 1970). 


4/ As will be discussed in detail, infra, the statute establishes the 

category of nonimmigrant transit (Section 101(a)(15)(C) of the Act, 8 U.S.C. 
1101(a)(15)(C)) and gives the Attorney General the discretionary authority 

to waive passport and visa requirements of such aliens (Section 212(d)(4)(C) 

of the Act, 8 U.S.C. 1182(d)(4)(C)). The Attorney General waived passport a 
and vise requirements for transit aliens by regulation (8 C.F.R. 212.1(e)(1)), 
with certain conditions (8 C.F.R. 214.2(c)(1)). Petitioner is complaining < 
about one of those conditions. “ 
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| 
An alien with the transit privilege is precluded from adjusting 


his status while in the United States by 8 C.F.R. 214.2(c)(1). That 


regulation provides as follows: 
| 


The general requirements in 8214.1 are modified for 
the following nonimmigrant classes: 


| 
* * * | 
| 
(¢) Dransits--(1) Without visas. An applicant for 

admission under the transit without visa privilege must 
establish that he is admissible under the immigration laws; 
that he has confirmed and onward reservations to at least 
the next country beyond the United States, and that his 
departure from the United States will be accomplished within 
ten calendar days after his arrival. . .. The privilege of 
transit without a visa may be authorized only under the con- 
ditions that the carrier, without the prior consent of the 
Service, will not refund the ticket which was presented to 
the Service as evidence of the alien's confirmed and onward 
reservation, that the alien will not apply for extension of 
temporary stay or for adjustment of status under Section aus 
of the Act, and that at all times he is not aboard an air- 
craft which is in flight through the United States he shall 
be in the custody directed by the district director.) 


| 
The Attorney General has the authority to regulate nonimmigrant entry 


tb the United States in this area. The Attorney General is charged by 


Section 103(a) of the Act, 8 U.S.C. 1103(a) "with the administration and 


enforcement of this Act .. . and all other laws relating to the immigration 

oo . Of aliens ..." This statute broadly authorizes him to "establish 

such regulations . . . and perform such other acts as he deems necessary for 
| 


the carrying out of his authority." Further specific authority to control 
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5 
the admission of nonimmigrants is contained in Section 214 of the Act, 


8 U.S.C. 1184, which provides: 


(a) The admission to the United States of any alien 


as a nonimmigrant shall be for such time and under such 

conditions as the Attorney General may by regulations 

prescribe . . « 

Acting under this broad grant of authority, the Attorney General 
provided in'8 C.F.R. 214,2(c)(1), that the transit without visa privilege 
may be authorized only under the condition inter alia, that the alien will 
not apply for status adjustment under Section 245 of the Act. Section 2h5 
of the Act contains a procedure under which certain nonimmigrants, who 
satisfy the statutory requirements contained therein, may, in the discretion 
of the Attorney General adjust their status to that of aliens lawfully 
admitted for permanent residence without having to leave the Se) and 
obtain an immigrant visa at an American consular office abroad. There is 
nothing in the wording of Section 2h5 of the Act which specifically precludes 
a transit alien from its benefits. However, an analysis of the legislation 
giving rise to this special class of nonimmigrant, leaves no doubt that 
Congress never intended to make the benefits of status adjustment available 


to the transit. 


5] Aliens seeking to enter the United States are classified as either immi- 
grants or nonimmigrants. Immigrants are admitted for permanent residence 
while noninmigrants are admitted temporarily. Since nonimmigrants are not 
subject to numerical limitation, and since the qualitative laws regarding 
their admission are less stringent, see Section 212(d) of the Act, 8 U.S.C. 
1182(d), every alien is presumed to be an immigrant unless he establishes 
otherwise. Section 214(b) of the Act, 8 U.S.C, 1184(b); 22 C.F.R. 41.10. 


6/ This procedure was introduced into the lew in the Immigration and 
Nationality Act of June 27, 1952 (66 Stat. 163). 
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The transit without visa is of course a nonimmigrant, and as such, 
| 
his right to enter and remain in the United States is based solely on 
| 


estatute and regulation, Lam Fo Sang v. Esperdy, 210 F. Supp. 786 (S.D.N.Y., 
19%2). He is defined in Section 101(a)(15)(C) of the Act, 8 U.S.C. 1101(a) 
(15)(C), as "an alien in immediate and continuous transit through@— the 
United States..." y As regards such aliens congress gave the Attorney 
General authority, in Section 238(d) of the Act, 8 U.S.C. 1228(a), ". . . to 
enter into contracts including bonding agreements with transportation lines 
to guarantee the passage through the United States in immediate and continuous 
transit of aliens destined to foreign countries." Additionally, although 
as a general rule, nonimmigrants are excludable unless they possess a visa 
and passport, Section 212(a)(26) of the Act, 8 U.S.C. 1182(a)(26), Congress 
created an exception for the transit alien, Tims, the Attorney General and 
the Secretary of State acting jointly, are authorized under Section 212(d) 
*(4)(c) of the Act, 8 U.S.C. 1182(d)(4)(C), to waive the visa and passport 
| 


requirements ", . . in the case of an alien proceeding in immediate and 


continuous transit through the United States under contracts authorized in 
| 
| 


These sections of law form a clear and definite pattern and indicate 


Section 238(d)." 


| 
the Congressional purpose underlying the creation and existence of this 


special class of nonimmigrant. The delegated authority to waive the usual 


7/ The twelve classes and subclasses of nonimmigrants are defined in 
Section 101(a)(15)(A-L) of the Act, 8 U.S.C. 1101(2)(15)(A-L). 


SB 


visa and passport requirement is of course a convenience granted in the 
interest of facilitating international travel. Tomasello v. Rogers , 306 
F. Supp. 705 (S.D.N.Y., 1969). The plain wording of the "transit" definition 
along with the “bonding agreement” authority indicates that Congress contem- 
plated the speedy and ensured departure of aliens who enter under these 
relaxed procedures, Thus, we see in the House Report containing an analysis 
of the bill enacted es the Immigration and Nationality Act of 1952, the 
following statement concerning the transit alien: 
This class is revised by adding the requirement that 

the alien must be in "immediate" as well as continuous 

transit through the United States. The term "immediate" 

contemplates a reasonably expeditious departure in the 

normal course of travel as the elements permit and assumes 

& prearranged itinerary without any unreasonable layover 

privileges. House Report No. 1365, 82a Congress, 2d 

Session (1952), p. 43. 8/ 

The terms and conditions under which the waiver of documents for 


transit aliens would be affected are not spelled out in the statute, and 


are left entirely to executive discretion, This discretion has been exer- 


i cised in 22 C.F.R. 41.6(e) wherein the Secretary of State and the Attorney 


* General acting jointly, provide for the waiver in the case of the transit 


in general terms. Further conditions the transit mst meet to be so 


8/ In the predecessor statute, Section 3 of the Immigration Act of May 26, 
192s (43 Stet. 153), the transit was defined as "an alien in continuous 
transit through the United States." In the earlier Immigration Act of 1917 
(39 Stat. 874), he was described in Section 3 as "in immediate and continuous 
transit." Both Acts were repealed by the Act of June 27, 1952(66 Stat. 279). 


Q9/ See also 8 C.P.R. 212.1(e). 


Sec 


| 10/ 
classified are set forth by the Secretary of State in 22 C.F.R. 41.30, 


and of course by the Attorney General in 8 C.F.R. 214.2(c)(1), which 
LY 
contains the condition here under attack. | 


~ Similarly, the adjustment of status of an alien under Section 245 
| 


of the Act, even though he may satisfy the statutory prerequisites, is 


committed to the discretion of the Attorney General. The| statute contains 
| 


no standards to guide or limit the Attorney General and the extent of his 

discretion is wide. Cf., Jay v. Boyd, 351 U.S. 345 (1956). In exercising 

his discretion it is of course necessary for the Attorney! General to take 
| 


into account the policies which Congress sought to aS Hintopoulos 


v. Shaughnessy, 353 U.S. 72 (1957). As we have indicated, the grant of 
permission to the transit to remain permanently would be sharply inconsistent 
with the purpose of the legislation creating this special class of nonimmigrant. 


Accordingly, by exercising his discretion so as to preclude transits from 


10/ 22 C.F.R. 41.30 provides that the transit mst establish (a) that he 
is passing in immediate and continuous transit through the United States; 
(>) that he has a ticket or other assurance of transportation to his 
destination; (c) he has sufficient funds to complete his journey; and 

(ad) he has permission, if necessary, to enter a foreign country. 


ly/ The condition that the transit may not apply for status adjustment 
under Section 245 was introduced into the regulation by amendment on 
March 29, 1963 (28 Fed. Reg. 3078). This replaced the earlier regulatory 

ovision which provided that "the acceptance of the transit privilege 
constitutes an agreement by the carrier and the alien that he will depart 
voluntarily from the United States without recourse to any hearing or 
proceeding . . ." This amendment followed the decision in Lam Fo Sang v. 
Esperdy, 210 F. Supp. 788 (S.D.N.Y., 1962), where the Court held that a 
transit who had absconded and was no longer in the custody of the Service, 
was not bound by the regulation and was entitled to a full deportation 
hearing. 
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applying for|status adjustment, the Attorney General has acted in furtherance 
of the Congressional purpose. We submit that the regulation in question is 
reasonable, appropriate, and within the authority conferred and is therefor 
presumptively valid. Earle v. United States, 254 F. 2d 384 (C.A. 2, 1956); 
ef. United States v, Obermeier, 186 F, 2d 243, 247 (C.A. 2, 1950), certiorari 
denied, 340 U.S. 951 (1951); Boske v. Comingore, 177 U.S. 459 (1900). 

The Attorney General, in promigating 8 C.F.R. 214.2(c)(1), did not 
exceed his authority by creating an unauthorized addition to Section 245 
of the Act. Petitioner argues that Congress expressly precluded one other 
class of nonimmigrant from adjustment, the crewman, and asserts that this 
implies a Congressional intent to make all other nonimmigrants, including 
the transit, eligible. This argument overlooks the Congressional policy 
concerning transits described above and badly misconceives the limits of the 
Attorney General's rulemaking authority under the Act. In fact, the authority 
of the Attorney General to control the admission of nonimmigrants, and to 
grant adjustments of status B permits him to create a class of nonimmi- 
grants barred from adjustment of status as a matter of discretion, so long 


as the classification is reasonable. Cf. Mastrapasqua v. Shaughnessy, 180 


F, 2d 999 (C.A. 2, 1950); United States ex rel. Knauff v. McGrath, 181 F. 2d 


839 (C.A. 2,' 1950), vacated as moot, 340 U.S. 940 (1951). 


l2/ pectin 214 oF ee Act, 8 U.S.C, 1184, and Section 245(a) of the 
Aet, 8 U.S.C. 1255(a). 
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An examination of the types of aliens statutorily barred from 
Section 245 adjustment provides ample justification for the Attorney 
| 
| 
General's discretionary decision to bar transits as a class. Not only 
| 


is the nonimmigrant crewman statutorily barred, but also aliens who enter 


surreptitiously and aliens who are natives of the Western Hemisphere or 
wee) 
adjacent islands, Section 245(c) of the Act, 8 U.S.C, 1255(c). Congress 


specifically barred such aliens because they have umisual.ly easy access to 
the country and experience has shown that abuse of the immigration laws 
by these classes occurs often. Thus, we see in House Report No. 2088, 


86th Congress, 2d Session, p. 2 (1960), the following statement: 


Section 245 excludes aliens who entered illegally 
and crewmen, a group characterized as guilty of frequent 
abuses of the Immigration and Nationality Act. 


Also in Senate Report No. 748, 89th Congress, lst Session (1965) the 


following statement appears at page 24: | 


| 

Section 13 of the bill amends Section 245 relating 
to the adjustment of status of aliens in the United) States 
to prohibit the adjustment of status of natives of the 
Western Hemisphere now referred to as "special immigrants." 
The Immigration and Naturalization Service has been) faced 
with a recurring problem in cases of natives of Central 
and South America who come to the United States as | non- 
immigrant visitors and promptly seek permanent residence 


under section 245, 


13/ The Act of November 2, 1966 (80 Stat. 1161) exempts certain Cuban 
refugees from Section 245(c). 
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; The same considerations which prompted Congress to bar from adjust- 
ment the crewman, the stowaway and the Western Hemisphere native, prompted 


the Attorney General, as a matter of discretion, to bar the transit. The 


transit, like the other barred classes, has easy access to the country. 
e 


The possibility of abuse of the immigration laws is far greater in his 

case than in the case of other nonimmigrants who must go through the 

normal visa issuing process, Tomasello v. Rogers, supra. A denial of 
alijustment of status to the transit as a condition of his entry can reasonably 
be expected to be a deterrent to such abuses. There can be no doubt that 
these considerations can form a valid basis for the Attorney General's 
exercise of his delegated authority. Cf, United States ex rel. Ciannameav. 
Neely, 202 F, 2d 289 (C.A. 7, 1953). Accordingly, we submit that the 

Storney. General is justified in drawing a distinction between the transit 


d other nonimmigrants who are free to obtain adjustment of status. 


j Congress was prompted to preclude the crewman and the Western 

thmi sphere native from Section 245 adjustment because in each case the 
Service had advised of an enforcement problem. Thvre has been no need 
for the Service to approach Congress on the transit because he has never 
posed such a problem, This we suggest is due to the stringent but reason- 
able conditions iset on the transit's admission. Accordingly, we submit 
that the lack of Congressional enactment concerning the transit is not 
shaicative of a Congressional intent to shelter him from the Attorney 


General's unfavorable exercise of discretion, 


i 


13h 


| 
| 
Congress amended Section 245 in 1958 (Act of August 21, 1958, 


72 Stat. 699) by providing that an alien need no longer be in status, 
and in 1960 (Act of July 14, 1960, 7 Stat. 505) by deleting the require- 


meat that an alien mst have entered as a bona fide nonimmigrant « The 


pevitioner argues that the amendments indicate that oR me intended 

the Attorney General to exercise his discretion in all cases except those 
of aliens who remained statutorily parred. However, in setting forth 

his rule regarding transits the Attorney General has exercised discretion. 
Moreover, the Ninth Circuit has recently held that the 1960 amendment 
does not preclude the Service from taking into account an alien's conduct 
in gaining entry in determining, as a matter of discretion, whether 

he is worthy of the benefits of Section 245, Tomboc v. Rosenberg, 427 


F. 2a 677 (C.A. 9, 1970). 


- 1. 


The petitioner points to Section 236(d) of the Act, 8 U.S.C. 1228 


(a), the lest sentence of which expressly precludes transist from changing 
to another nonimmigrant status under Section 248 of the Act, 8 U.S.C. 1258. 
This he argues is further proof that Congress, by remaining silent as to 
the Section 245 adjustment intended it to be available to the transit. 
However the fact that Congress saw fit to bar the transit from obtaining 
the lesser relief of change to another temporary status, is certainly no 
indication that Congress intended the greater relief, change to permanent 
status, to be available. 

The petitioner's Cm, that since he satisfies the statutory pre- 
requisites for adjustment, he has a right to a discretionary determination 
on the merits of his application. He argues that the Attorney General has 
deprived him of this right and has failed to exercise discretion as he is 
required to by Section 2h5 of the Act. Petitioner however fails to recog- 
nize that he has been the recipient of a discretionary determination, 
albeit one that was made in advance. 

As we have stated, the grant of status adjustment under Section 25 
of the Act, is a matter confined to the discretion of the Attorney General. 
There is nothing in Section 245 which prevents the Attorney General from 
formulating rules in advance which delineate the exercise of his discretion. 


The general power vested in the Attorney General to administer and enforce 


W/ The Special Inquiry Officer and the Board assumed this to be so. 
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the immigration laws and to promulgate regulations to that end, gives him 


the authority to limit his own discretion and the discretion of his sub- 
| 
ordinates as he sees fit. By promulgating a regulation which precludes 
transits from the benefits of Section 245, the Attorney General has limited 
| 


his discretionary authority under the statute. This in itself is an exer- 


cise of discretion and is all that this petitioner is entitled to. As the 


Court stated in Stellas v. Esperdy, 366 F. 2a 266 (C.A. 3, 1966): 


mie =e 


- . . the Attorney General my govern the exercise 
of his discretion by written or unwritten rules 3 
indeed it would be remarkable if he did not. Any 
such decision is an application of fact to princi- 
ple. All this regulation does is provide a sub- 
stitute for the exercise of discretion on a case 
by case basis. But there has been an exercise of 
discretion; ... We know of no rule which re- 
quires a case by case approach; the Attorney General 
certainly may proceed by regulation." Stellas v. 
Esperdy, at 270. 15/ | 
i It is clear that in promulgating 8 C.F.R. ai.2(e)(2), the Attorney 
General has exercised discretion by announcing his rule that in the case 


of the nonimmigrant transit, status adjustment under Section 2h5 will not 
be granted. Following such a rule is not a failure to exercise discretion. 
Since the regulation was validly issued pursuant to statutory authority and 


in furtherance of the Congressional purpose, it has the force and effect 

| 

| 
15/ Stellas v. errr was vacated and remanded at the Service's sugges- 
tion, 300 U.S. (1967), on @ point not material here. | The words we 
have quoted however, which concern the validity of a regulation (8 C.F.R. 
206(b)(2) providing for the automatic revocation of visa petitions, still 


nave continuing vitality. See United States ex rel. Kordic v. Esperdy, 
386 F. 2d 232 (2d Cir. 1967), footnote 4, p. 236. 
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of law. Bridges v. Wixon, 326 U.S. 135 (1945). It is equally binding on 
the alien as, well as on the Attorney General. United States ex rel. Accardi 
Shaughnessy, 347 U.S. 260 (1954). Accordingly, the Attorney General's dele- 
gates, the Special Inquiry Officer and the Board of Immigration Appeals, had 
no authority to make a discretionary determination on the petitioner's 
eres The discretion delegated by Congress is vested initially 
in the Attorney General and he has exercised it appropriately in the 


27/ 
regulation. 


16/ The Board has consistently recognized this principle, see Matter of 
Davis, 10 I & N Dec. 441 (196). 


17/ We are not completely sure we understand petitioner's complaint that 
he should have been granted a nunc pro tunc waiver of a visa under 


Sections 212(d)(3) and (4) of the Act, 8 U.S.C. 1182(d)(3) and (4). He 
was admitted as a transit without visa, a status waiving both passport 

and visa requirements. 8 C.F.R. 212.1(e)(1). In whatever guise petitioner 
dresses his objective by this contention, it boils dowm to an attempt to 
change his status from a transit without visa to nonimmigrant visitor for 
pleasure. The Attorney General is expressly prohibited by statute from 
changing a transit without visa to the nonimmigrant status he seeks. 
Sections 238(d) and 248 of the Act, 8 U.S.C. 1228(d) ana 1258. 


The administrative decisions cited by petitioner do not deal with 
the regulation of nonimmigrant and transit aliens. Moreover, there is no 
reason for this Court to overrule the Board of Immigration Appeal's con- 
struction of administrative regulations allocating jurisdiction between 
administrative officials, even if later decisions are inconsistent or 
apparently change the prior rule. Petitioner's remedy, which he does not 
contend is unfair or inadequate, is to apply to the appropriate official. 


Petitioner's comments to the contrary notwithstanding (Pet. Br. 18- 
19), administrative jurisdictional regulations are necessary to properly 
allocate workload and responsibility and should not be disregarded based 


on a "cliche in immigration practice." See Cheng Fan Kwok v. Immigration 
and Naturalization Service, 392 U.S. 206, 216. 


CONCLUSION 


| 
For the above reasons, Respondent respectfully submits that 


the administrative decision under review should be affirmed and that 


the present petition for review should be dismissed. 
ta 


Respectfully submitted, 


THOMAS A, FLANNERY, 
United States Attorney. 


JOHN TERRY, 
Assistant United States Attorney. 


Of Counsel: 


PAUL C. SUMMIIT, 

MURRAY R, STEIN, 
Attorneys, 
Department of Justice, 

. Washington, D. C. 20530. 


